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Federal Communications Commission
Washington, D.C. 20554

In the Matter of )

)
Amendment of Section 73.202(b), ) MM Docket NoAQj ﬂ@é
Table of Allotments, ) RM-10103
FM Broadcast Stations. ) RM-10323
(Auburn, Northport, Tuscaloosa, Camp Hill, ) RM-10324
Gardendale, Homewood, Birmingham, Dadeville, )
Orrville, Goodwater, Pine Level, Jemison, and )
Thomaston, Alabama) )

Adopted: May 16, 2
By the Assistant Chief,

1.
(“R&0”)" in this proc
Holdings, Inc. (“Cox)
was filed on behalf of!
strike the opposition,’

. The Audi

MEMORANDUM OPINION AND ORDER

003 Released: May 20, 2003

Audio Division:

io Division has before: it a petition for reconsideration of a Report and Order
eeding, filed jointly by Cox Radio, Inc. and its wholly-owned subsidiary CXR
fand Radio.South, Ine:.(“RSI” or collectively “Joint Petitioners”).> An opposition
Preston: W, Small (“Small”). Thereafter, the Joint Petitioners filed a motion to
as well as a substantive reply- to the opposition. Small filed an opposition to the

motion to,strike and reply comments. After the pleading cycle ended, various other pleadings were filed.*

2.,
(“ANI”), requeslsmg th
A Notice aof Proposei
alLotment

This, p;o%

BACKGROUND

"eedmg ﬂg@gan Awith ghe rﬁhng of a rulemakmg petition by Auburn Network, Inc.
Aallptmem: iof Channe 263A at. Aubum, Alabama, as its second local FM service.
Rule Makmg (“ IM ”) was subsequently released, proposing the Auburn

! Auburn, ALet al., 17

FCC-Rch 16227 (Med:, Bur 2002).

2 Bublic Notice of the

3 In their motion to

iling of the petition for reconsideration was given on October 18, 2002, Report No. 2580.

trike, the Joint Petitioners contend that Small is not an “interested person” under the

Administrative Procedur Aet 5 U, SiC. §:555(b), and thus has no standing to participate in this proceeding because
he would Dot be harmed by grantof ithe recons1deratlon Jetition. On the contrary, they assert that Small has an
mtetest 1n~another rulde;,m ing; roceedmg, MM Dockef i\Io 98-112, in which he has participated. In his opposition,
Sthall ‘clifins thiat the Jai f"i’etltloners recons1derat10n pehtlon contains ex parfe statements, attacking Small’s

position in MM Docket o, 98- 1;]:2 and that He has;a,n “1eg1t1mate interest” in assuring that he is not harmed by a
possible rule - vn,o,latlon -L efmlkdeq}y;ﬁhem@hg,mt‘o strike ahd dllow Small to participate because he is respondmg
to. arguments made-by he Joint Pfitioners aboﬁt Stmall., ©@uetview is further buttressed by the fact that theie is a
nexus:between MM D, Daoket Nos: Q104 and 985112 . As will by diseussed infra, resolution of the Joint Petitioners’

meoons;deratlon etlth) i ‘ecessanly.unvo'lves a diséussion 'of the 1mpaet;of the-decision in-MM Docket 98-112, in
wgleh Small has~a pen .gpetmon for recons1del;at10n -

4. On DecemberﬂG 2002 the Jomt Pemtloners filed aletter; and on December 19, 2002, Small filed a motion for
leave to supplement ’theﬁg Scord {and}aaxeplwtoltheblomt Letter. : We will grant-the.meotion and accept the supplement
;beeagse it will fﬁ‘clhtater ,s@‘)]gtlon of .thls case based upen a full and complete factual record.
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Stations WLXY(FM), Channel 263C1, Northport, Alabama, and WTUG(FM), Chamnel 225C1,
Tuscaloosa, Alabama, proposed to reallot ahd .i6-oliaifpe the communities of license of these stations
pursuant to the provisions of Section 1.420(i) of the Commission’s Rules. Specifically, RSI proposed
the reallotment of Channel 263C1 from Northport to Helena, Alabama, as a first local service and the
modification of Station WLXY(FM)’s license accordingly. To prevent the removal of the only local aural
service in Northport, RSI also proposed the reallotment of Channel 225C1 from Tuscaloosa to Northport
and the modification of Station WTUG’s license to specify Northport as the station’s community of
license.  This counterproposal was mutually exclusive with the NPRM’s proposal because Channel
263C1 at Helena was short-spaced under the minimum distance separation requirements to Channel 263A
at Auburn.

4.  Second, Cox proposed a mutually exclusive set of interrelated allotments in order to
upgrade, reallot, and change the community of license of its Station WODL(FM), Channel 247A,
Homewood, Alabama,® pursuant to the provisions of Sections 1.420(g)(3) and (i) of the Commission’s
Rules.” Specifically, Cox proposed the substitution of Channel 247C2 for Channel 247A at Homewood,
the reallotment of Channel 247C2 from Homewood to Gardendale, Alabama, as a first local service, and
the modification of Cox’s license for Station WODL(FM) accordingly. To accommodate the reallotment
to-Gardendale, Cox also proposed (1) the substitution of Channel 262A for Channel 247A at Dadeville,
Alabama, and the modification of Station WZLM’s license accordingly; (2) the substitution of Channel
300A for Channel 247A at Orrville, Alabama, and the modification of Station WIAM-FM’s license; (3)
the reallotment and change of community of license for Station WSSY-FM, Channel 248A, from
Talladega to Goodwater, Alabama; (4) the modification of the reference coordinates for vacant Channel
248A, Pine Level, Alabama; (5)-the reallotment and change of community of license for Station WEZZ-
FM, .Channel 249A; Clanton, Alabama to Jemison, Alabama; and (6) the modification of the reference
cobrdinates for Station WAYI(FM), Channel 249A, Thomaston, Alabama. Further, to prevent the
removal-of the sole local aural service at Homewood, Cox proposed to reallot and change the community
of*license of its Statien' WBRT(FM), Channel 295C, Birmingham, Alabama, to Homewood. This
counterproposal was muthally exclusive with the NPRM’s proposal because Channel 262A at Dadeville
was short-spaced to proposed Channel 263A at Auburn.

5. Third, Internatiopal Systems Corp. (“ISC”) counter proposed the allotment of Channel
2624 @ampAFHILMdbZma, AS a'first local aural service. The proposed allotment of Channel 262A at
@arn’:p‘&hll‘v‘(z@‘:é’:alsé'fnliﬁuaﬂ); exclilisive with the allotment of hannel 263A at Auburn.

ARSI R ST - ‘

‘ 6 The I;{&Oﬂ‘z dismissed the four proposals filed in this proceeding for various reasons and
madeho-Allotiients. Fifst, with respect to the proposed allotment of Channel 263A at Auburn, the R&O
granted “ANI’§ motion-ito withdraw its expression of interest in the Auburn allotment and approved a
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5 “'".Siaﬁal%o“@;lémo(@;pﬁ @$3Ruléé’ permits the modification of an FM station’s authorization to specify a new

cojgun‘_',fuﬁ ity bf?(%eﬁséﬁ&%‘"ﬁéﬁ&ﬁjﬂf@i&nﬁgmﬁ 'interested parties an opportunity to file competing expressions of
iﬁi_‘éié?;ﬁ,ﬁpfﬁiiiﬁg,g thﬁ'%hereﬁlsting and proposed allotmgiits are mutually exclusive.

. lg@l{giy-Con?ﬂi.lcdaigsj‘:gb,gptegpgopgsal, ~the call letters for its station on Channel 247A at Homewood were
WIRI4 {(GM), ianditheéall dotters for its station on Channel 295C at Birmingham were WODL(FM). : However, on
,@i?‘,j or‘the Homewood station were switched from WRLR(FM) to WODL(FM); and

berellictors: oo
ety 7 s;tagoqﬁz%@%g;qhénged to WBPT(FM). Throughout this.document, we will refer
ithihiecurrent'calldetters. =
BLG dés % ¢rtinent part.thatithe license or.construction permit for an FM station may be
828 BT o e ] . ) .
& -eps_;,@ﬂggh“,‘ér ¢lagsfadjacent or co-channel in the same community. '
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settlement agreement between ANI and Cox.: Since no other expressions of interest were filed for
Channel 263A at Auburn, no allotment was'made. .Second, ISC’s counterproposal to allot Channel 262A
to Camp Hill, Alabama, was dismissed as teghyii %gegeetslve due to its inability to provide city-grade
coverage to the community.’ TR

7. Third, the R&O dismissed the RSI and Cox counterproposals because they were technically
defective at the time of their filing due to short-spacings to a deleted channel in an earlier rulemaking
proceeding that was not yet final. Specifically, RSI’s proposed reallotment of Channel 263C1 from
Northport to Helena and Cox’s proposed substitution of Channel 262A for Channel 247A' at Dadeville
were short-spaced to the licensed site for Station WWWQ(FM), Channel 263C, Anniston, Alabama,'
While Station WWWQ(FM) was granted a reallotment, downgrade, and change of community of license
in MM Docket No. 98-112 to move to College Park, Alabama, on Channel 263C3 effective on June 14,
2000, and while a petition for reconsideration in that proceeding had been denied on February 7, 2001,
the Anniston proceeding was not final on June 18, 2001, when RSI and Cox filed their counterproposals
in the Auburn proceeding due to the pendency of a second petition for reconsideration. Even though
RST’s proposed reallotment at Helena and Cox’s proposed channel substitution at Dadeville cleared
Station WWWQ(FM)’s reference coordinates for the reallotment and downgrade at College Park, the
R&O reasoned that these counterproposals ceuld not be accepted because it is our policy not to accept
rulemaking proposals that are contingent' on the hcensmg of facilities set forth in an outstandlng
construction permit” or are dependent upon findl action in another rulemaking proceeding.”® The
rationale for this approach is that processing contingent proposals is inefficient and unnecessarily
burdensome on the staff because “[t]he staff would either have to wait until the contingency is met,
thereby further delaying action in a case, or would have to revisit a decision if a proposal was granted
contingent on the outcome of an action that never occurred.”™* Since counterproposals are required to be
technically correct and substantially complete “at the tire they are filed,”" the R&O concluded that the

8  Under this agreement, ANI withdrew its expressmn of interest in the Auburn allotment in return for

reimbursement by Cox of ANI’s legitimate and prudent expenses incurred in this proceeding in comphance 1.420@)
of the Commission’s Rules.

® ANI and ISC did not file petitions for reconsideration of the dismissals of their counterproposals.

Conseguéntly, those dismissals are:now. final.

i;[fhefactual spacmg b“efw i Ohannel QﬁSCl’ at elena and Channel 263C at Anniston is 139 kilometers whetreas
the requlred spagcing ﬁﬂdeﬁ?Sectlom%’a 207 of thé*Rules -is 270 kilometers. Likewise, the actual spacing between
Ghannel 262A at Dddeville anda@hanne],r 268@4at Anmston is 82.8 kilometers while the required spacmg is 165
Kilometers. ',,: N “t

%Anmston and Ashland AZdZama, and College Park, Covmgton, Milledgeville and Social Circle, Georgia, 15
FeC Rc(i' 9971 @M. M: Bur. 2000), recon. denied,, 16 FCC Rcd 3411 (M.M. Bur. 2001).

2 Aubum, AL 17 FCC Red. at‘,, 16229 cztmg Cu} and Shoot, TX, 11 FCC Rcd at 16383 (M.M. Bur. 1996)
((hsmlssal of agnulem?ﬁhng petmo glat was, full?ﬁgaced to,an outstandmg construction permit of another station but
was shont-spacedL to’ﬁ;; licehsed sxfe of the statign affirmed because the proposal was required to clear all existing
authorizations uifider Section 73.208(a) and was contingent on the bulldmg and licensing of the facilities set forth in
the construction.permit). T

B 14, citing Esperanza, Puerto*Rzeo, and Chnstzansted,@ Virgin Islands, 11 FCC Red 2908 (M.M. Bur. 1996)
(dismissal of a, nulemakmg»ipetltl afﬁngged because= Ahe request relied on an effective but not final rulemaking
aeﬁon due to the pendency nl'ﬁhon i‘or recons1deraf10n against the latter rulemaking action); Oxford and New
By, WS, -3 ch*f.,Red 615 61743 (MM, "But.' 1988), recon., 3 FCC Red 6626 (M.M. Bur. 1988); and
F‘re%arl t'* d szgmj{vﬁaﬁ‘ds aid @{llebr and \Odfotilna,wl’uerfb Rico, 10 FCC Red 13627 (M.M. Bur. 1995).

A AruburnnAlf "7'130 cd-at««m@zs; TR A T

15 See, e.g., Bro]cen Arrow gnd Bszy, Oklahoma; etidl, 3 FCC'Rcd 6507 (M. M. Bur. 1988), recon. denied, 4 FCC
Rod..6981.(M.M. Bur. 1989); FortEBragg&Cahfémza, FCC Red 5817 (M. M. Bur. 1991).
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Cox and RS\ counterproposals must be dismissed. Fuither, the R&O noted that even though a second
petition for reconsideration in MM Docket No. 98-112 had been subsequently denied by the
Commission's and a third petition for reconsideéiation in MM Docket No. 98-112 had been recently
denied by the Commission,"” a fourth petition for reconsideration and second motion to reopen the record
in MM Docket No. 98-112 were filed on August 19, 2002. As a result, the R&O concluded that Cox’s
and RST's counterproposals continued to violate our policy on accepting contingent proposals on the dateg
that the Auburn R&O were both adopted and released.

PETITION FOR RECONSIDERATION

8.  Joint Petitioners contend that the staff erred as a matter of law in dismissing the RSI and
Cox counterproposals because they were short-spaced to a deleted but non-final allotment at Anniston,
Alabama. They allege that this result is inconsistent with precedent in four respects and, therefore,
request that the counterproposals be granted and, if necessary for consistent application of Commission
policy and precedent, conditioned on the finality of the Anniston/College Park proceeding.

9.  In support of this position, the Joint Petitioners first argue that the R&O’s conclusion that
the Cox and RSI counterproposals were required to protect the deleted Anniston allotment is inconsistent
with the staff’s prior actions in the Auburn proceeding. They note that on November 20, 2000, the staff
dismissed ANIs initial rulemaking petition to allot Ghannel 263A at Auburn because it was, short-spaced
to the deleted Anniston allotment and, therefore, contingent on finality in MM Docket 98-112. However,
the Joint Petitioners point out. that on April 27, 2001, the staff accepted ANI’s updated rulemaking
petition™ to allot Channel 263A at Auburn and released the NPRM in this proceeding even though the
proposed allotment at Auburn was still short-spaced to the deleted Anniston allotment that was not final

due to the pendency of a sgeond petition for reconsideration in MM Docket No: 98-112. Likewise, they -

note that on October 23, 2001, the staff issued a Public Notice accepting Cox’s and RSI’s
counterproposals, which was consistent with its treatment of ANI’'s updated rulemaking petition.
However, the Joint Petitioners argue that on August 30, 2002, the staff followed a conflicting policy,
dismissing the Cox and RSI counterproposals because they were contingent on the outcome of a non-final
docket. ‘

_ 10.  Second, the Joint Petitioners allege that the R&O misapplied the Cut and S’hoot, Texas,

case®™ Tnt agc_asg‘,g a rulemaking petition for a new FM allotment at Cut and Shoot was short-spaced to
253 :(T{L':{el:x A e e X : . 1ser e s -
-another station’s licensed facilities but fully. spaced to the unbuilt facilities specified in the station’s

e@i’s@uéfﬁ@n permit,. ‘],i,heﬁ;J;@)intf,Petiﬁonérsvclaim;chat,,the,ru;lemaking petition for the Cut and Shoot
allStmerit was: retumned because it was contingent on a third party constructing the facilities in the
comstruction pgrmit and that the policy behind the holding is to prevent the filing of applications that are
contingent upon the future consttuction and licensing of another station that might never be built.
However, the Joint Petitioners contend that it doesnot serve the public interest to apply the Cut and Shoot
pelicy to the facts 'Pgésentéglﬁi‘:);y x:(fiox"s and RSI’s counterproposals because the facilities set forth in
Station W° f,Q(FM),’S t@o}%ég‘é Pé;rk"éohstnict‘ién permit were constructed and on the air more than six

1? N # ° i
. o - a2
ST

16 See Anniston.and Ashland, AL, et al., 16 FCC Red 19857 (2001).
"' See Annistonand Ashland, AL%t al., ¥7 FEC Red 14830-(2002).

18;;&"@‘11 Fe;brualéy7, 2001, ANI filed an updated petition for rulemaking.to allot Channel 263A at Auburn. This
r,h%érﬁﬁlging petition was returnéd on April 4, 2001, by a second staff letter because it failed to protect the application

ﬁfé‘a;~by Station .yV'W;W; QUFYD), College Park, to upgrade, its facilities from Channel 263C3 to Channel 263C2.
R "I‘he;rig%‘?ga'f_t;é‘l .gron*ggfﬂ@ 20’]3,AENI?ﬁ‘IéY& a?jvs‘upplé‘x,ﬂn‘éhf {o“;tg upcfi;até& petition, noting that Station WWWQ(EM) had
anende '?Sgugg“pad‘eaﬁa“gglieﬁﬁog tofSpecify a different tower site that cleared thé reference coordinates specified by
. e el sy e L S tlae LY A 5
%Lllt%’mleg%hng,peéﬁl orifto, zi%cgh_(}ha,ppel 263A at Auburn, :
19 ; " .

[ Seegupratiote 12, i T gy
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months before the counterproposals were filed. Further, the Joint Petitioners argue that, by relying on the
Cut and Shoot decision, the staff did not take into account the unusual circumstances presented here in
which “[t]he filing of four petitions for Tecopsl N"e‘gg(%@g‘y&%}%ﬂe:ston Small in the Anniston/College Park
Proceeding constitutes a very unique abuse of FCC processes.””® They believe that even if the staff
should decide that Cur and Shoot is applicable, it should create a narrow exception to the policy “. . . in
recognition of the unusual, special facts of this case where, but for an abuse of process in another
rulemaking proceeding, Cox’s and Radio South’s counterproposals faced no obstacles to grant » 2

11. Third, the Joint Petitioners contend that the R&Q erroneously relied upon the cases of
Esperanza, Puerto Rico, Christiansted, Virgin Islands; Oxford and New Albany, MS, and Frederiksted,
Virgin Islands and Culebra and Carolina, Puerto Rico™ to support the dismissal of the RSI and Cox
counterproposals. Although the Joint Petitioners acknowledge that rulemaking proposals in those cases
were dismissed because they were contingent on channel changes in earlier proceedings that were not
final, they state that those cases . . . were decided at time when the filing of a petition for
reconsideration stayed the effect of a channel change order.” By way of contrast, the deletion of the
Anniston allotment was effective on June -14, 2000 desplte Small’s filing four petitions for
reconsideration because the Commission had repealed its automatic stay rule. As a result, the Joint
Petitioners contend that the three cited cases should not be applied to the instant situation where Station
WWWQ(FM) has actually constructed and commenced operations at College Park subject to the outcome
of the Anniston proceeding.

12. Fourth, the Joint Petitioners allege that the RSI and Cox counterproposals were treated
differently than other similarly situated applicants or rulemaking petitioners whose proposals were
granted or held in abeyance pending finality in MM Docket 98-112. Specifically, the Joint Petitioners
point out that on November 14, 2000, Station WWWQ(FM)’s application to implement its reallotment
and downgrade at College Park was granted sub_]ect to the outcome of MM Docket 98-112 even though it
did not protect the deleted Anniston allotment” Likewise, the Joint Petitioners state that an application
filed by Station WLXY (FM), North Port, Alabama, to modify its facilities was also conditionally granted
despite a short-spacing to the deleted Anniston allotment.”> Further, the Joint Petitioners note that on
May 17, 2002, a Notice of Proposed Rule Making was.teleased, proposing to reallot, downgrade, and
change the community of license of Station WLAY(FM) from Channel 262C1, Tuscumbia, Alabama, to
Channel 262C2, Meridianville, Alabama evenrthough Channel 262C2 at Meridianville is short-spaced to
the deleted Anniston-allotment:” ... Since. appheatlons and rulemaking petitions are subJect to the same
distance. sepa:;atlon‘arequmemenfs thezil’omt Peﬁltmner:swargue that this disparate treatment is not warranted
and violates the mandate &f Melody Miisic, Iné: v. FOC# .

RESPONSIVELPLEAD]NGS
13. In his. opp®s1t1,<;)‘g, Small seeks to x"alse three issues. First, noting that RSI in this
4;" , i 1 -
® " RST and Cox Pefitionfor Rec@hsideration inMM Docket 01-104 at 9-10.

' Id at10.
2 See supranote 13.

%' RSI and Cox Petltloq for Reeons1de ation insMM Docket 01-104 at 11, citing Amendment of Section 1.420(f)
of the Commission’s Rules C‘once'@z ng A omaftc Sfays of Ceitairt Allotment Orders, 11 FCC Rcd 9501 (1996).

24‘ See File No. BPH-20000714AAV., .
% See File No, ;BPH-IQQQIOJZA%AG ,
28 Merzdzanvzlle, Tusqumbzq,.Car?ollton}gand, Gurley,vA(labama 1‘7‘?FCC Red 8890 (Med. Bur. 2002) ,

¥ 345,24 730 (DIC. Cir{96S)

o
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proceeding and WNNX License Investment Co., licensee of Station WWWQEM), Callegg Pk,
Alabama, in MM Docket 08-112, are represented by the same counsel, Small contends that the
reconsideration petition in this proceeding dhafautétizes ‘Shiall’s fourth reconsideration petition in MM
Docket 98-112 as an abuse of the Commission’s processes. Small claims that these references constitute
a violation of the Commission’s ex parte rules because the reconsideration petition in MM Docket 01-104
was not served on Small. In support of this position, Small states that “[a] prohibited ex parte
presentation is a communication made to decision making Commission personnel which is directed to the
‘merits or outcome of a proceeding,” but which is not served upon parties to the proceeding.”®® Small
believes that these references are directed to the merits of the Anniston proceeding and are, therefore, not
permitted in a restricted notice and comment rulemaking proceeding such as MM Docket 01-104.
Further, Small argues that none of his reconsideration petitions in MM Docket 98-112 has been found by
the Commission to be abusive and that multiple reconsideration petitions are warranted in proceedings
such as Docket 98-112 to contest the most recently released Commission order.

14.  Second, Small alleges that there is no good cause to create an exception to the Cut and
Shoot policy due to the alleged abuse of process in MM Docket 98-112 because there have been no
Commission findings of abuse in that docket and because counsel for Station WWWQ(FM) and RSI are
not authorized to make such determinations. Third, Small claims that there is some undisclosed
relationship between Cox, RSE; and Station WWWQ(FM), College Park, Alabama. In support of this
position, Small alleges that pursuant to an asset purchase agreement, Station WWWQ(FM) will avoid a
$10 to $20 million payment to the prior owner of Station WWWQ(FM) if finality does not occur in MM
Docket 98-112 prior to May, 2003 Under these circumstances, Small questions why Station
WWWQ(FM) would want to pay an additional $10 - $20 million so that RSI can proceed with its
counterproposal in MM Docket 01-104 and whether these companies are engaged in some activity which
is prohibited by the Commission’s rules.

15.  Fourth, Small. alleges that the reconsideration petition in MM Docket 98-112 contains
disqualifying: misrepresentations to the Commission regarding RSI’s detrimental reliance upon staff
actions taken.in MM Docket 01-104. Small bases this contention upon two alleged inconsistent
statements. First, Small cites the following passage from the reconsideration petition in MM Docket 01-
104, in which the Joint Petitioners state that:

-« The Bjvision’s{aceeptance of ANI's Updated Petition, Cox’s counter-
ST f,,,,,' ' DIQP Q%Walﬁang lifgdi@ South’s; eaupiérspmposal' coupled with its subsequent
sudden ehange4in course has substdntially harmed Cox and Radio South.
On April 27, 2001, the Division accepted ANI’s Updated Petition and on
October 23, 2001 acceptedvGox’srand Radio South’s counterproposals as
techinically corrgct. Cox and the affected parties relied on the Division’s
¥.actions- and e’é;pe’nded substdntial *amourtits of time -:and money on
-'nj;\pr'e'ﬁar?ation and- submission of further pleadings in the proceedings.
Regulated parties should be allowed to rely on a government agency’s
actions and are, entitled to assume that the staff decisions are consistent

¢ and evenly applied.*

Small contends that this statemient is a misrepresentation because it is inconsistent with the following
statementinade byRSLm a copiment in’MM Docket 98-112. In that pleading, RSI stated:

%+ Simall’s:Opposition indVAV Dacket 01-104 at 2, citing 47 C.ER. § 1.1202(a),(b), and (c).
% . at 9-lQ§‘§Giting}1FCf&fﬁlé BALH-9611 I}S'GM,Asset Purchase Agreement, § 2.4, at 5.

®° Jdvat 4, ojting/RST and Cox Reogpsitieration:Petition in MM Docket 01-104 at §;

6
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There is pending before the Commission an application filed by RSI on October
12, 1999, and amended on May 3, 2000, which proposes to specify operation of
WLXY on Channel 263C1 a@N@ﬁlj@@@Alygpama (File No. BPH-19991012AAG),
pursuant to the Commission’s one-step upgrade process . . .. However, as a

result of the filing of the [Mr. Small’s] Petition for Recons1deration, the Report
and Order [DA 00-322 released in MM Docket 98-112] has not become final

and the staff of the Mass Media Bureau w1]1 not process RSI’s application until
the reconsideration petition is acted upon. >

Small alleges that the statements are inconsistent and attempt to mislead the Commission because, in the
former, RSI appears surpnsed that the staff returned the Cox and RSI counterproposals because of the
lack of finality in MM Docket 98-112 but, in the latter, acknowledges that the proposed improvements to
its Northport station must await finality in MM Docket 98-112. Because the first statement was made in
an effort to improve RSI's Stations WLXY(FM), Northport, and WTUG(FM), Tuscaloosa, Small
contends that the Commission should commence a hearing to determine whether RSI has the requisite
character qualifications to continue as the licensee of those stations.

16. In their reply, the Joint Petitioners contend that Small’s argument about an ex parte
violation is repetitive, irrelevant, and erroneous. They believe that the argument is repetitive because it
has been advanced in both MM Docket 98-112 and in a letter to the FCC’s General Counsel. They assert
that the ex parte issue is irrelevant because Small does not state a claim for any relief that can be granted
as a result of the alleged violation. Further, referring to a consolidated opposition filed in MM Docket 98-
112, the Joint Petitioners allege that the ex parte argument is erroneous because Small mistakes and
misapplies the law.

17. 'The Joint Petitioners next argue that Small’s position that no exception should be made to
the Cut and Shoot policy in this case is u'relevant because, unlike.the facts in Cur and Shoot, the RSI and
Cox counterproposals are not centingent upon the construction of facilities by a third party. In this case,
Station WWWQ(FM), College Park, has already completed construction. Further, the Joint Petitioners
contend that Small’s allegations about an undisclosed, improper relationship between one or more of Cox,
RSI and Station WWWQ(FM) is speculative. On the contrary, all three of these parties state that they
have no pre-existing. contractual relationship between them. Finally, with respect to the alleged
nusnepresentabl,on, the Jomt Peﬁtlone;s contend that the cited passages are consistent with one another
because they request that. thé Comnussmn,tneat snmlarly sitpated partles in a similar fashion.

18. Small also filed a a teply to his owri opposmon in MM Docket 01-104, reargumg the merits
of the previously raised-ex parte issue and addressing some: of the reasons given in the consolidated
opposition in MM. D%cket 98 112 by StatllonAW@(HM) as to why it does not believe that an ex parte
viplation occurred. Hor. exampl,e, Small disagrees, with. Statlon WWWQ(FM)’s argument that no ex parte
violation occuired because the statements made in’ Docket 01-104 were filed with the Secretary of the
Commission and not wlth a de0151on=‘maker its€ Small contends that this argument is wrong because
the document was' not intgnded for reyiew by fheiComnnssmn s .Secretary but was directed to decision
makers. Regardmg the misrelgresentatlon issue, Small again questions whether the Joint Petitioners’

‘claims of detnmental nehance fl_ghﬁ\ﬂ. Docket 01 104 were. made in good faith after being advised by the

N ;S"

31 1d. at 12, cztzngiR’SI’s-gAugust &6}3200@)’Coni1‘n€ fs ori Petition foirReconsideration at 1-2 We also take official

notice of of Station WNXX(FM)’s consplidated opposxtlon .of Novémber 8, 2002, directed against Small’s fourth
petition for reconsideration-inAViy ?'Eocket 98« %1,.2. ’Iiherem, Station WNXX(FM) argues, inter alia, that the RSI
and Coxi econs1derat10mg§hmon1 i A Eocke 5] ‘0: s«not an- e:gparte presentatlon because the ex parte rules do
no?fpno‘h_; it a? arty’s ¥ bIht»}%toi" rgel; paE 'ogpa 'r; off eps *preeeedmgs It contends that RSI had to file its petition
recons1deram0m]getlt10n in *MM#‘chc 'e ‘6) _,JO4 lose lts*nghts, #and in so doing, had to discuss MM Docket 98-112

because that proeeedmg was the: negsoh; i ts counterproposal was dismissed.

£
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staff thatt RSU's one-step upgrade application for Station WLXY(FM), Northport, world face delay
because of the lack of finality in MM Docket 98-112. :
TP )

19.  On December 16, 2002, the Joint Petitioners submitted a letter, stating that they will rest on
their pleadings already filed in this proceeding. The Joint Petitioners also reaffirm that they are wiling to
accept a grant of their counterproposals conditioned on the outcome of the Anniston/College Park
proceeding and to bear that risk and proceed with the expenses involved in implementing the grant of the
counterproposals.

20.  Thereafter, Small filed a response to the Joint Petitioners’ letter, objecting to any solution
of MM Docket 01-104 that would allow the Joint Petitioners to construct the facilities set.forth in their
counterproposals until finality has occurred in the Anniston/College Park proceeding. Small asserts that
permitting the Joint Petitioners to proceed with construction on their counterproposals may cause
difficulties should he eventually prevail in the Anniston proceeding. -

DISCUSSION

21.  After a careful review of the record in this proceeding, we will grant the Joint Petitioners’
reconsideration petition, reinstate, and grant the RSI and Cox counterproposals subject to the outcome of
MM Docket 98-112. As a result, RSI and Cox may file construction permit applications to implement
their counterproposals. Based on the circumstances in this case, construction permits issued to implement
this order shall include a condition prohibiting construction until finality has occurred in MM Docket 98-
112. ' -

Treatment of Non-final Rulemaking Actions

22.  Generally, we have dismissed rulemaking proposals to amend the FM Table of Allotments

that rely on effective but non-final actions in other rulemaking proceedings. We abandon this policy for
several reasons. We agree with Joint Petitioners that Cuz and Shoot is not applicable and that our reliance
on this precedent in the' R&O was error. Moreover, the former policy is inconsistent with the
Commission decision to eliminate the former rule provision that provided that the filing of a petition for
reconsideration woiﬂd‘ automatjcally stay the effectiveness of a channel change order.*
23. "This“approach is comsistent with Chester, Shasta Lake City, CA et al.,”* in which the
Commission affirfned the-grantéef+an allotnient even though a petition for reconsideration was pending in
a sepdrate, interrelated proceeding. The Commission rejected an argument that the allotment prejudiced
an appeal in-the inteivelated pro;éeeding and stated: ‘

S W disagree. .. The'Commission’s riles no longer prohibit the grant and
* construction of authorized‘facilities pending final resolution of a related,
e ' out‘s’tvaﬁdimig’ﬁﬂémaking proceeding. See Amendment of Section 1.420(f)
of the. Commission’s Rules ‘Concerning Automatic Stays of Certain
Allotmetit Ofrders, 11 FCC 'Red ‘9501 (1996) (deleting rule that
automatically stayed allotment proceedings upon the filing of a petition for
reconsideration).” Sée, e.g., Cloverdale, Montgomery, and Warrior, AL, 12
FCC Red 2090 (M.M. Bur.1997) (since lifting the automatic stay
proyision, the-Commission .reutinely grants applications notwithstanding
petitions:pending in relted-proceedings).
R £y ' .
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24. We further believe that accepting rulemaking proposals that rely upon actions in earlier
rulemaking proceedings that are effective but.not fmal will benefit the public. Broadcasters will be able
to pursue changes to the FM Table of Alle,mqntsﬁbhameould result in new or improved service to the
public earlier than they presently can. However, we caution parties that any contingent rulemaking
proposals would be granted subject to the outcome of earlier allotment proceedings that are effective but
not final.** Based on the complexity and seope of MM Docket No. 98-112, we will not permit the Joint
Petitioners to construct facilities made possible by the actions taken in that related proceeding until it
becomes final. Moreover, the staff retains the authority to stay the effectiveness of allocations orders for
good cause.

Ex Parte Issue

25. We find that, although the Joint Petitioner’s petition for reconsideration in this proceeding
incidentally touched on the merits of the restricted Anniston proceeding, no violation of the ex parte rules
occurred. As the Commission has said: “ . . . interested persons [as to a particular proceeding] are
entitled to pursue other legitimate interests before the Commission, but must not use the pendency of
other matters as a pretext for ex parte communications going to the merits or outcome of a restricted
proceeding,”® We agree with the Joint Petitioners that.the statements made by the parties in the Aubum
petition did not constitute a “pretext” for reaching the merits of the restricted Anniston proceeding.
Rather, they were, directed to the merits of the Auburn proceeding, i.e., whether the staff should dismiss
the Auburn counterproposals. To the extent that the parties characterized Small’s petition as “abusive”
or “meritless,” this is without prejudice to Small. Small had a full opportunity to respond to those
arguments in that context to the decision-makers directly involved in the Anniston proceeding.

Misrepresentation and Undisclosed Relationships

26. We believe that no substantial or material question of fact has been raised regarding

misrepresentations or undisclosed relationships. With respect to the former, we agree with the Joint

Petitioners that the two referenced passages do not indicate an attempt to mislead the Commission

regarding their detrimental reliance on the staff’s acceptance of ANI's updated rulemaking petition and

their own counterproposals. On the contrary, we find that the statements are consistent because the Joint

Petitioners are asking that their counterproposals be reinstated and granted in MM Docket 01-104 subject

to the gutcome of MM Dockét 98-112 and treated like the one-step upgrade application of Station

WLXY({FM[) Northport, which, yas not dismissed as contingent. Small has not presented any extrinsic

~ evidence to - supporb its claim of. undlsclosed arelatlonshlps and we note that the Joint Petitioners and
e Statlon WWWQ(FM) have denied that any pré-existing contractual relatlonshrp exists between them.

RSI’s Counterproposal

We will- condltlonally reallol’ﬁ and change the community of license of RSI’s Stations
WiXY(FM), Ghanriél 263C1 from N’ori:hport to Heleha and Station WTUG(FM), Channel 225C1 from
'I‘usei’loosa toﬂNorthport because these changes will result in a preferential arrangement of allotments
unaer our FM. Allobment ];Jnonues 3% Spec1ﬁcally, the reallotment and change of community of license of

34 See Amendmem: of Section 1.420(f) of the .Commission’s Rules Concerning Automatic Stays of Certain

Allotment Orders, 11 EGC Red at 9506. _Thergin, the, Commission stated that “[wle emphasize, of course, that
’ panfles electing. to progeed before. the allgBment decision: is final do so at their own risk and must bear the costs of
any subsequent action reversing or revising the alletment decision,”

3 Rules Govemmg Ex Parte Com{nunzcatlons, LFCC 2d 49, 58 25 (1965).

L , 0 l'JShe:IEM a11 tmenthprgontles 4;9(9]:.) ﬁrst»’:t'uutl e»aural service; (2) second fulltime aural service;(3) first local
e sermge ,and?(4)rothen pubhcﬁlnteresgmatters Co;equal weight is given to priorities (2) and (3). See Revision of FM
Assggnment Polzgzes and i Prosé‘dur ,190 FCC 2d 88 (1982).

H

SN M

9




o

ke & il . alfSletaly@oTnmmuiicationsGomnission DA 03-1124
’ e T ¥ ’ " -

AN T e g =
2 ve 4 1! il ! N !

SR ok 4o

Station WLXY(FM) to Telena would result in a first Joca) service to Helena (population 10,295),
triggering priority (3). Likewise, the reallotmerit and change of community of license of Station
WTUG(FM) from Tuscaloosa (population 7%905)ae.Nowthport (population 19,435) will preserve a first
Jocal service in Northport since there are no other operating radio stations licensed to Northport. By way
of contrast, retention of Station WTUG(FM) at Tuscaloosa would invoke priority (4), other public interest
matters, because it would be a ninth local service at that community.”’ ‘

28.  Owr grant of RSI’s eounterproposal is made subject to two conditions. First, to ensure that
local aural service is retained at Northport, we will require, as we have in past cases, that Station
WLXY(FM) may not commence operating at Helena until Station WTUG(FM) commences operations at
Northport. Second, as discussed above, construction of the facilities for these two changes of community
proposals may not be commenced until finality has occurred in MM Docket 98-112.

29. .We recognize that the realloment and change of community of license of Station
WLXY(@EM). from Noxthport to Helena constitutes a move from a community located within the
Tuscaloosa Urbanized Area to another community located within the Birmingham, Alabama, Urbanized
Area, requiring a Huntington/Tuck showing that Helena is sufficiently independent of the Birmingham
Urbanized Area to warrant a first local service preference. We have analyzed RSI’s showing and find that
it supports such a conclusion.®® With respect to the first of the three factors — the extent to which the
proposed station will provide service to the entire Urbanized Area — Helena satisfies this requirement
because the 70:dBu-signal of Station WLXY(FM) will cover only 31.7% of the Birmingham Urbanized
Area. While the second factor - the size and proximity of the suburban community to the central city of
the Urbanized Area — reveals thdt Helena’s population represents only 4.4% of Birmingham’s population,
we note that the first two factors have less significance than the third factor — the interdependence or
independence of the suburban community te the central city of the urbanized area.®® This third factor in
turn involves examing eight sub-factors.”® Our analysis of these eight sub-factors reveals that a majority
justify a finding of ihdependence! Most notably, Helena is an incorporated community with its own
local goVernment; an indepéndent police force, fire department, and planning commission with its own
water and sewétage facilities. The city has many commercial establishments and health facilities and
does not rely upon Birmingham for any of its utilities, public services, schools, or libraries.*?

+ - 3. Although the reallotment of Channel 263C1 from Northport to Helena will result in a gain

Vol o e - -0 . }
=

37“':,%1;?@16 is also *arl%:l‘emgldhg*" proceeding i)endqu, ‘MB Docket 03-77, to downgrade and reallot Station
WBHIEM), @hanncI@BYE!, From!Tuscaloosa to Midfield; Alibama.

B See Faye and Richard Tudk, 3 FCC Red 5374 (1988).

®  See, e.g., Headland,.Alabama, "and Chattahoochee, Florida, 10 FGC Red 10352, 10355 (M.M. Bur. 1995).
40

The eight.factors a

L, f 2 g ()]

T 2 ¢ (1) the exterit to which the community residents work in the larger metropolitan area rather
_- thg'fl‘ﬁffe specified eo;rfgg;u’;m@;yi (2) whether the smaller community has its own newspaper or other media that covers
ﬂle’":éoﬁuﬁunitﬁ"'s rieeds “and {intérests; 3) whether community leaders and residents perceive the specified
corfififiityas béing an infegral part of, or separate from, the latger metropolitan area; (4) whether the specified
colintinity has dts Bwil il'dbﬁl‘::@%%hnieﬂf and -¢lectéd officials; (5) whether the smaller commiunity has its own
telephene: book, :provided by the local: telephone company or zip code; (6) whether the community has its own
,‘commei:ci_éarl estg;l{?;ishli;?g‘n’t,s,‘ he;i;lﬂmfgcii“li‘t_;iés-, andrtransportation systems; (7) the extent to which the community and
' c.entrachit'):';;;anéégaﬁtzoiltﬁg:‘ég_l’maiad?\zerﬁ"sing: market; and«(8)-the extent to which the specified community relies on
the laﬁsgerérnetnofﬁblitmz_ifea‘:fbi‘s'~va15ious' municipal sesvices, such as police, fire protection, schools, and libraries.
4

Specifically, we find that factors 2, 3, 4, 5, 6, and 8 are present,

4« A anﬂincdﬁﬁporated comniunity, Helena al,s‘o,:,.qlialiﬁes .as a community for allotment purposes. See, e.g.,

Revigion offEM%vq 'g;z@gﬁﬂ’blidié%ﬁ and:Rrocedyres,:90 FCC 2dvat 101 (1982); and Cleveland and Ebenezer, MS,

107FGC %gd»SS(D&.A v utt 1995), ' ihiis- conglusi¢n. is furthier buttressed by the indicia of community status
ﬁ;é@ﬁ?;d»&bbx{e’iﬁ conmnegt %’fithjt}ié%@ﬁngtdhﬂuck showing.
x -, \“ h TR o ] :
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of service to 760,691 persons in an area of 12,604 square kilometers, there will be a loss of service to
5,421 persons in an area of 485 7 square ldlomegers‘ <. . However, this loss area is well served by more
than five existing aural services.* Further;« th'hrespee ﬁ{he reallotment and change of community of
license for Station WTUG-FM from Tuscaloosa to Northport, we note that Station WTUG-FM currently
has a license issued pursuant to Section 73.215 of the Commission’s Rules and is providing contour

- protection to Station- WBLX-EFM, Channel 225C, Mobile, Alabama, to address a 0.6 kilometer short-
spacing. Station WTUG-FM also has a grandfathered shert-spacing of two kilometers to Station WIBB-
FM, Channel 224:A, Haleyville, Alabama, as the result of changes in the minimum distance separation
requirements for Class A stations when the maximum effective radiated power for this class of station
was increased from 3 to 6 kilowatts in 1989. Since rulemaking proponents are not permitted to use the
provisions of Section 73.215 of the Commission’s Rules at the allotment stage, Station WTUG-FM is
proposing to change its site: by-0.16 kilometers:(0.1 mile), which will eliminate the short-spacing to the
Mobile station and,at the samestime, maintain the two kilometer grandfather short-spacing to the Hailey
station.* Although we generally have perrmtted grandfathered stations to change their community of
license without changing their transmitter sites,*® we have in at least one case permitted a grandfathered
station to change both its sitevand community. of license because this would inter alia, not increase
interference to listeners and would ameliorate or reduce short-spacings.”” We believe that the instant
situation falls within-that precedent and find that it is in the public interest to approve this site change
because the site change is insignificant and will have a negligible effect on interference. Also, as
previously mentioned, one -short*spacing is eliminated and the other grandfathered short spacing is
maintained.

Cox’s Counterproposal

31. We will .also coenditienally grant Cox’s inter-related set of allotments because they
constitute a preferential amangement of allotments. Specifically, as detailed below, the counterproposal
contains realltements and changes of community of license by four stations that will result-in first local
services to the.communities of Gardendale, Goodwater, and Jemison, Alabama, will maintain a first local
service at Homewoed, Alabamd, and swill provide a net gain in service to 221,595 persons within an area
0f#6;030 square kilometers.

13

, 32. First, we—-wallgsupgradGSCQx ] §tat10n MWODL(FM), Channel 247A, Homewood, Alabama, to
Channel 247C2, s ieal Lot thempgraded amle‘l‘ito ng;dex@aleuAJabama, and modify Station WODL(FM)’s
. ligense to speelﬁyrg@peraman {EMGan endﬂm,;.»@b;s neé‘[],oﬁment and change of community of license
T constltutes a first local service {o Garciendale (population 11,626), triggering priority (3). To prevent the
removah of the:sole:local . se;:v%ge at I-fomewood we will reallot and change the community of license of
Cox’s Station WBP’I‘(FM?“Channel ’95C, drom Blmnngpam to Homewood. As an additional public
interest beneﬁt thefmpgnadev a:_neah,_ob‘n‘le‘“ﬁ"@fﬁ@ﬁahﬁéi“24<7c2 to Homewood will result in a gain of
‘ segvioe tg. 215; 600 Eersong]n farca :0£16,030 square. kilometers and no losses of service.

ll—‘

. 1 . I LTS D LI

“ Thexeference coordmates ﬁor ‘Channel. 263®l*at Helena are 33-07- 07 and 87-15-18.
e 5 See, &, .y wGrqn?e ’and’R it gWood*‘Texas,}ilO FCC Rcd 3337 (1995).

IR j !

. The :nefer;enee cogrdinates; fothanne’i'iQZSG;lv@t N:}jﬂ’lp@]:t are 33 0320 and 87-32-59.

46- See, e.g., Newnan and’ Ted‘chtree C‘tty, Georgta, 7rde Rt 6307 (M.M. Bur 1992); Oceanside and Encinitas,
California, 14 FCC Réd 15302 (l\/fM Bur 19_99),§and Kankakee and Park Forest, Illinois, 16 FCC Red 6768 (M.M.
Bur. 2001). TR . ,

4'7** Albemarle dnd Indian T{azl,;y;\]oyh Camlyp_‘ag,.ﬂftiaFQC Red . 13876 (Med. Bur.. 2001), application for review

r?aendmg on other grounds =
LRI LR : pn e
’ 'Eheﬁgfenenee coordmates fo @ annel 247@21at G%rdendalerare 33-34—55 and 86-56-46.
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33. Gardendale clearly qualifies as a community for allotment purposes because it is
incorporated, listed in the U.S. Census, and has numerous indicia of community status such as its own
local government, police force, voluntary fi@éi@igﬁgﬁilﬂ_‘e_ntaschools, Chamber of Commerce, numerous
local businesses, and health clinics. Since both Homewood and Gardendale are communities located
within the Birmingham, Alabama, Urbanized Area, the reallotment does not require a Huntington/Tuck
showing in order to be entitled to a first local service preference.”® Nevertheless, Cox submitted a
Huntington/Tuck showing, which in our view supports a finding that Gardendale is sufficiently
independent of Birmingham to warrant a first local service, due to the presence of a majority of the eight
sub-factors used to determine independence.

34.  For the same reasons, the reallotment and change of community of license for Station
WBPT(FM) from Birmingham to Homewood does not require a Huntington/Tuck analysis because
Homewood and Birmingham are both located in the Birmingham Urbanized Area. The reallotment and
change of community of license of Station WBPT(FM) will result in the maintenance of a first local
service at Homewood, triggering priority (3).° No gain or loss of service will result from this change
of community. Hewever, we recognize that a 7.2 kilometer short-spacing currently exists between
Station WBPT(EM), Channel 295C, Birmingham, and Station WMLV (FM), Channel 295A, Stonewall,
M-,ississippi. We find that.this short-spacing is acceptable because Station WBPT(FM) is not changing its
transmitter site for Channel 295C and because the short-spacing is the result of Station WMLV (FM)
receiving approval to operate on a short-spaced basis by providing contour protection to Station
WBPT(FM) pursuant to Section 73.215 of the Rules. In this regard, we have held that a station should
not be precluded from changing its community of license where it is not changing its own site and the
short-spacing is the result of another station-operating under Section 73.215 of the Rules.>!

35. . To accommodate-the upgrade, reallotment, and change of community -of license for Station
WODL(FM) from Homewood to Gardendale, we will make seven other changes to the FM Table of
Allotments as requested by Cox. First; we will substitute Channel 262A for Channel 247A at Dadeville,
Alabama, at its current site andsmodify the license for Station WZLM(FM) accordingly, with the consent
of the station.” Second, we'VCff}ll-substitute Channel 300A for Channel 247A at Orrville, Alabama, at a
new site requested by Cox and will modify the license for Station WIAM-FM accordingly. Station
WJIAM-FM has consented to both the channel and site changes. While the change in transmitter site will
result dn-akhetdoss of serviee to 1763 persons, this loss in service is acceptable because the loss area is
Wej]ﬁsewgd b at lééist?'ﬁiv‘é"ci)’ﬁhéf*;qu]rlﬁme“‘ stationg* ‘Cox has also agteed to reimburse both the Dadeville
andOrrville stations: for tHeir#easonzblé-Gosts «in implementing the channel substitutions and the site

o Y x

“ . See, ¢.g., Bast Los Angeles, et;AL, California 10 FCC Red 2864 (M.M. Bur, 1995),

% Cox did submit 4 Huyhtington/Tuck showing'that in our view also demonstrates that Homewood is sufficiently

independent of Birmingham to becredited with a first local service due the presence of a majority of the eight sub-
fagtors on independence.

*! ' See, e.g., Kankakee and Park Fotest, Illinois, 16 FCC Red 6768, 6769 (M.M. Bur. 2001); and Killeen and
Ceder Park, Texas, 13 FCC Rcd 18790 (l\gM Bur. 1998). Although we are reallotting Channel 295C from
Bizmingham to Homeood, Station WBPT(FM) also has an outstanding construction permit for a downgrade to
Channel 295C0. Upon the isstiange of adicense to cover that downgrade, there will be no_short-spacing between
Stgggns WBPT(HFM))and WMLV@EM). The reference coordinates for Channel 295C at Homewood are 33-29-19
anid §6:45.78 SN - |

52

The,geference coordiiates for Channel 262A. at Dadeville are 32-52-58 and 85-49-16,

5%« Bhe peferengéogugdindlés for Chafinel 300A atOrville ate'82-1935 and 87-11-57.

W M To e g e . L. .
5, @herc will be a loss of servicegfb 3,075 persons within an. area of 320 square kilometers and a gain in service to

1,31 0:persons wjithin.an disalof320fsquatdkilometers; - |
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36. Third, we will reallot and change the community of license for Station WSSY—FM Channel
248A from Talladega, Alabama, to Goodwater, Alabama. 55 This reallotment and change of community of
license will in turn result in a preferential argg’n‘g *;meng‘&wlotments because it will provide Goodwater
(population 1,633) with a first local service, tfiggéring priority (3). By ‘way of contrast, retention of
Station WSSY-FM at Talladega would constitute a third fu]l-tlme local service, invoking priority (4).

37. Cox has demonstrated that Goodwater quahﬂes as a community for allotment purposes
because it is incorporated with ‘its own local government, planning commission, police and fire
departments, water works and sewer board, numerous businesses, and churches. Since Goodwater is not
located within any Census-defined Urbanized Area, no Tuck showing was required; and Goodwater is,
therefore, deserving of a first local aur-al service.

38. While the change of transmitter site will result in a net loss of service to 27,230 persons, a
majority of the entire loss area is well served by at least five other full-time services.®® An area of 98.3
square kilometers containing 1,376 persons within the loss area would be reduced from five to four
services, and a small area of nine square kilometers containing 67 persons would be reduced from three to
two full-time services. Since no “gray” area is being created and because the numbers involved are small,
we find that this loss of service is.acceptable in view of the overall public interest benefits of this
counterproposal. - :

39. Fourth, to accommodate the reallotment and change of community of Station WSSY-FM to
Goodwater, we will modify the reference cootdinates for vacant' and unapplied for Channel 248A, Pine
Level, Alabama. The new site is 10.2 kilometers (6.2 miles) southeast of Goodwater.”’ Operation from
this ‘new site could result in a theoretical gam of '16,980 persons within 560 square kilometers and a
théoretical loss of 4,780 ‘persons within 560 squére kilometers. All of the theoretical loss area contains
serv1ce from at least five other fl‘lll-tlme sérvices-and is cons1dered well served.

40. Fifth, to accommodate the Goodwater reallotment and ultimately the Gardendale
reallotment, we will reallot and change the community of license for Station WEZZ-FM, Channel 249A
from Clanton, Alabama, to Jemison, Alabama. This reallotment and change of community of license will
also result in a preferential affangement of allotments because it would provide Jemison (population
2,248) with a _first local service,. tnggenng priority (3). In contrast, retention of Station WEZZ-FM at
Clanten would be a’}seeend local. service and a ﬁrst local night:timé service, invoking priority (4), because

Clariton already ha$ a day 7flme 6nly AM station.® The reallotment also would result in a gain of service

to 22,300 persens w1thm, ,7,90 sﬁuare kilometers and a.loss of service to 6,600 persons within 790 square
kilometers, for a net gain’ “of 1§700 persons. . l[‘he loss area would continue to be well served by at least
five other full-time statlons

41. Jermson qualifies as a: commumty for allotment purposes because it is an incorporated
town, is listed in the U:S. Census, and contains numerous indicia of commumty status such as its own
local government, social organizations, and local businesses. Further, since Jemison is not located within
any ‘Census-defined Urbanized Area and since Station WEZZ-FM’s signal would not encompass any
portion of an Urbanized' Area, no Huntington/Tuck analysis is necessary, and Jemison is entitled to be

35 The reference coordmates for Channél 248AR’at‘ G@odwater are 33- 02-22 and 86-00-21.

% Spe:cfc'xcally’r thesreallotment tothc;od,water Wouﬂmrgsult ‘in a, gairi* of service to 47,730 persons within an area of
2, 13@ ‘Squarg kllometers and;a lossfof servicesto 74:960:persons within 2,130 square kilometers.

31 The new reﬁerence coordlnateggo}ﬁEcl%nne‘]%S’Aha\?Pme Leyel até 31-59-33 and 86-00-05.

38 See, le:g., G%neseo, ILllmoz.zL.mi"‘ %@szt Iowa, ;2 F@C Rcd 19477 (M.M. Bur. 1997) (preferentlal arrangement
£$t.loeal senvwe‘oceurs&" tsthe; new commumty and the old commumty would conmnue to be

served bjr a day’time-on‘l_
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credited with a first local service.

42. Station WEZZ-FM has consented to the

led 1o th Ieallotment and change of community of license.
In addition, Cox has pledged to reimburse Sthtion WEZZ-FM for its reasonable costs in implementing
this proposal.

43. Sixth, to accommodate the Jemison reallotment, we will also modify the reference
coordinates for Station WAYI(FM), Channel 249A, Thomaston, Alabama.”® Station WAYI(FM) has
consented to the modification of its license to change its transmitter site, and Cox has pledged to
reimburse Station WAYI(FM) for its reasonable costs in implementing the transmitter site change.
Operation at the new site would result in a gain of service to 10,630 persons within 588 square kilometers
and a loss of service to 3,540 persons within 588 square kilometers, for a net gain of 7,090 persons.- The
loss area would continue to be well served by at least five other full-time stations.

44. As we did with RSI’s counterproposal, our grant of Cox’s counterproposal is made subject
to two conditions. First, to ensure that local-aural.service is retained at Homewood, we will require, as we
have in past cases, that Station WODL(FM) may not commence operating at Gardendale until Station
WBPT(FM) eommences operations at Homewood. Second, as discussed above, construction of the
facilities for all of the allotments involved in the Cox counterproposal may not be commenced until
finality has occurred in MM Docket 98-112.

Ordering Clauses

. 45. Pursuant to the authority found in.Sections 4(i), 5(c)(1), 303(g) and (r), and 307(b) of the
Comimunications Act of 1934, as amended, and Sections 0.61, 0.204(b), and 0.283 of the Commission’s

Rules, IT IS ORDERED, That effective July 7, 2003, the FM Table of Allotments, Section 73.202(b) of
the Commissien’s Rules, IS AMENDED for the communities listed below, as follows:

» Communities , Channel Number
( Birniinghim, Algbama 229C, 233C,243C, 258C,
: oo ‘ 284C, 299C
o _ Clanton, Alibama -
Mo "Dadeyillé, Alabma : 262A
S Homewood, Alabama ‘ 295C
Gardendale, Alabama 247C2
Goodwater, Alabama 248A
’ Helena, Alabama . 263Cl1
. " Jemison, Alabamga ‘ 249A
b . Northport; Alabama 225C1
" Orrville, Aabama , | 300A
Tal:l,‘adeg(a; Alabama ' 224A
Tuscaloosa, Alabama 239C1, 288A

Il .

. 46. IT IS.FURTHER/ORDERED;. That pursuant.to Section 316 of the Communications Act of
1934, as amended, the Jicensesyfor the stations listed below ARE MODIFIED to specify operation on
channels and /or communities ligtedrbelow, siibject to the following conditions:

[N

LY B P '

i

SV N

C . T ’.:):.‘:,::.}.;,A..u —— e | o : . .
Lt ® The ety reference coorfinates for Channel 249A -at Thomaston are 32-17-45 and 87-44-45.
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Station Community Channel
WLXY(FM) e Helena Alabama 263C1
WTUG(FM) ' Northport, Alabama 225C1
WODL(FM) Gardendale, Alabama 247C2
WZLM(EM) Dadeyville, Alabama 262A
WIAM-FM . Orrville, Alabama 300A
WSSY-FM Goodwater, Alabama 248A
, - . WBPT(FM) , Homewood, Alabama 295C
R - WEZZ-FM Jemison, Alabama 249A

('a‘}‘\Wlthm 90 days of the effective date of this Order, the licensees shall submit to
‘,f—. : ~the Commission minor change applications for construction permits (Form 301).
e ! ~ 1\
(b@ 7Upon grant of the construction permits, program tests may be conducted in
/’ .. /accordance with Section 73.1620. :
e ,: < /(c) Nothing contained herein shall be construed to authorize a change in transmitter
L location or to avoid the necessity of filing an environmental assessment pursuant
to Section 1.1307 of the Commission’s Rules

(d) No construction is to commence for any of the changes approved in th1s Order
until finality has occurred in MM Docket 98-112. -

(e) Operating authority for Station WLXY(FM), Channel 263Cl1 at’ Helena, -
Alabama, may not be granted until operations have commenced by Station
WTUG(FM), Channel 225C1 at Northport, Alabama.

(f) Operating authority for Station WODL(FM), Channel 247C2 at Gardendale,
Alabama, may not be granted until operations have commenced by Station
WBPT(FM), Channel 295C, Homewood, Alabama.

47. Pursuant:to Commission Rule Section 1. 1104(1)(k) and (2)(k), any party seeking a change
of commumty of license .of an M or television allotment or an upgrade of an existing FM allotment, if
the request is grantgd mmust submit a rulemaking fee when filing its application to implement the change
i community of license andfor upgrade. As a result of this proceeding, the licensees of Stations
WLXY@EM), Helena, Alabama, WTUG(FM), Northport, Alabama, WODL(FM), Gardendale, Alabama,

) WBPT(FM), ‘Homewood, Alabama, WSSY-FM, Goodwater, Alabama, and WEZZ-FM, Jemison,
Alabama, are required to submit rulemaking fees in addition to the fees required for the applications to
effect the:change in community of license and upgrade.

48. IT IS FURTHER ORDERED, That the Petition for Reconsideration filed by Cox Radio,
Inc., and Radio South, Inc. IS GRANTED.

49. IT IS FURTHER ORDERED, That the counterproposals filed By Radio South, Inc. and
Cox Radio ARE GRANTED subject to the cenditions set forth in this Order.

50. IT IS FURTHER ORDERED, That this proceeding IS TERMINATED.
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51.  For further information concerning this proceeding, contact Andrew J. Rhodes, Audio
Division, Media Bureau (202) 418-2180.

FEDERAL COMMUNICATIONS COMMISSION

John A. Karousos

Assistant Chief, Audio Division
Media Bureau c
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